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AL!G 1 7 I998 

The Honorable Thornas Daschle 
Uriited S t a t e s  Senate 
Washington, DC 2(?51.0 

Dear Senator Dasch3.e : 

'This is i n  r-cply to your letter of J u l y  2 ,  1998, which  
att;ached a recent conplaint f i l e d .  w i t h  the  Federal Election 
Coniinission (FEZ) against  f i v e  major tobacco companies. 

T h i s  compl.aint, f i l e d  b y  the National Cent.er for Tobacco- 
Free Kids ,  allege:; t h a t  i n  June 1998, fi,ve of the l a r g e s t  tobacco 
companies sought to k i l l  pending tLobacco l e g i s l a t i o n  i n  t h e  
Senate by promising t o  sponsor t e l ev i s ion  advertisements i n  
support o f  Senato:cs who voted t o  defeat  the tobacco b i l l .  A s  you 
knaw, such  conduct:, i f  substant ia ted,  could run  afoul of the 
s t r i c t  limitation:: on corporate contr ibut ions and expenditures 
contained in the :'ederal. Election Campaign Act of 1971, codif ied 
a t  2 U . S . C  6 8  431-455.  T h i s  complaint was properly f i l e d  w i t h  
the  PEC, which under. long-standing p rac t i ce  memoriaii,zed i n  a 
Memorandum of Onderst,andi.ng between the Department of J u s t i c e  and 
the FEC, has prim.3.ry .responsj.bil.ity fcjr the review of such 
rnatt.ers. +le a re  ,confident t ha t  the  FEC w i . i 1  eva1uat.e thi.s 
a1,lega'ii.on wi th  t he  careful scru t iny  i t  deserves. 

In addi t ion ,  the allegatio:? that t-obacco companies may have 
promised favorable p o l i t i c a l  advert is ing i n  exchange f o r  a 
Senator '  .s. vote on specif  i c  l e g i s l a t i o n  r a i s e s  separate  concerns 
under the br ibery and g r a t u i t y  s t a t u t e s ,  contained i n  1 8  U.S.C. 

201.. The Cri.nrina1 Division is present ly  exami.nin.g t h i s  
al.legatiori t-o determine whether any f u r t h e r  inves t iga t ion  is 
warranted. 



T'iank you agair i  for bringing this matter LO our attention. 

cc: Mr. Lawrence M. Noble 
General C O U ~ E E X  
Federal Elect: ion Comni s s ion 
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t-torney General 
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Tile I-Konorabfc .f:~nct Reno 
Attorney Gcncml 
IJiii!cd Slates I~cpa::n~cnt ol’ . l a s h  
$150 Pcnnsylvanin Avciiuc, N W  
Washingcon, D.C. 205:30-0001 

DC~F General Reno: 

Ttic National Ccnt.cr for Tobmm-Pree Kids :irgucs that five cobacco companies violated Fccler;d 
ciection law by promising to mount a I W  ce!cvision :itfvcilising c:unp;iign in support of Scnators 
who voteti to kill S .  1t.li.i. “The National Tobacco Policy anti Y o u t h  Smoking lieduction Act.” 
As you kiioiv, cGipoi’:i!ioi1s arc for!;itkk!n from nxiking cor:tribulions i n  fcdcral ctcclions, inchdiiig 
c.xpcndiliircs i n  the foi-ni of ii<Jvcrtising. Wtiilc the iobacco industiy’:; $40 million ;id campaign to 
kill tlic tobacco bill w;is rcgr.cttubic, i: was not iiicgai. However, the National Center for Tobacco- 
Free Kids makes ;i pcrsLi;isiivc: casc that cbis next phase of :.idvcrtising i s  solely iiitcndctl to affwt the 
oi!!comc. of ii.dcr.ai clcx,iit:x15, riol ptiMic policy. 

While this r n i i k r  wan’ants ;in iridcpcirdcnt inve,stiga:iwi as a i  isolntcd incidcnt, i t  i s  also important 
to rcvicw thesc ciictili1st;iiiccj with an eye toward their potential imp!icatinns for t.he future. As the 
eiiclosccl report froin 7 W:isliington Post ninkes clcx, the health insurancc indi.:stry i s  now 
employing ai; itlcn?ical ntlvci-tising stratcgy in its attcinpt to cicfeat fcederal reforms of‘ manoged carc 
praciiccs and health niaintcrimcc organizations. I.inlcss a prompt inquiry is undertaken to examine 
the actions o f  the mbacco intluslry i n  this casc, I k i r  that these. practices will constitute a trend, and 
restilt in yet aim:her h p ! i o k  in our campaign finance laws. 

I know that the I$qm~m::nl i!; conducting :I balanced and fair invesligation of campaign finance 
allegations, :Ind ain  coniitic:~:. that :qip:opiiatc action wi.l! be tiikeri tn address any irrrpropcr 
activities that yot: riiay tinco:’cr. 

Sincerely, 
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June 29. 1998 

General Counsel 
Federal Election Commission 
993 E. Street, N W  
Washington. D.C. ,20463 

Dear General Cotinsad: 
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Pwwant  to 11 C.F.R. 91 '1 1.4, the  National Center for Tobacco-Free Kids files 
this Compkmt against Phillp Morris !nc., RJ Reinclds Tobacco Co.. Brown 8. 
Williamson Tobacco Corp.. Loi-iilard Tobacc:, Co., and United States Tobacco 
Cornpany for what appears to be a viokiion of Fedemi e!cctioct law, a violation 
which had a direc? mu serious irnpact O i l  the J u n e  1%. 7 998 Senate 57-12 vote 
on the Clo:ure petitio;? to end the debate on 5.1415. " T i e  National 'Tobacco 
!%icy and Youlh Smokino Reduc'ion AcC' 

Coqmrations aroI expressly forbidden ~!ni:ler fetleral eiedon laws from making 
"mntributions" or "expenditures" in connection with federa! eiections and 
cadidates ars expressiy prohibited from kriowhgly accepting contributions 
made b y  corporation:;. A eanMbution or expenditure inciudes direct or indirect 
payments or "anything of va!cre" ?J k7fluence a federal eleciion. The Federal 
Election Commission has defined "anything cf idue" to include in-kihd 
contributions, including advertisements. 1 1 C.F.R. 5s i OO.?ja)( Z )(iiij and 
1 oo.s(a)(l ) ( jv ) .  

Based upon rpor?s that have been widely pubiished in the news media, only 
hours before Repubiican senators were due io v o k  for or against cloture on 
S.:415, Senator Mitc:h McConid informed h i s  colleagues in a ciosed door 
meeting that if they voted to kill the tobacw bill, :he major tobacco manuf2cturers 
were promising ?o mount a television ad campaign& suopart those we? voted 
aminst t h e  biil. 

When Senator Mc&nneIl repnited that the goai of the tobacco industry's ads  to 
be run in the Fall affer t he  critical vote was to silpport and defend those Senators 
who voted to kill the bill, h e  c k x y  demonstrated that these potential ads were 
not issue ads. but ~ C S  intended io influence the outcome of the ~q~mming 
uiec!ion. 
-__ ___ .______-_- - 
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~~v.tnbaccoireekids.org 
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Communications, like the ads the tob:.lcW indnstrj is rk?p!;rEed to have promised 
KepubllrAn Senators i t  ~ o u l d  nin, especiaily when nxie with the cooperation, 
coordination. or even jrist the Consent of, GT ki C Q n S U k f G r !  with, i?r at the request 
or suggesiim of, any candidate do no: qualify m d e r  a n y  exreptiori to t h e  
campaign finance i a w ,  but rather confer something of *value" that constitutes an 
illegal "contnbu\ion" by the tobacco industry. FE(3 A&/,isar.f Opiniciri 1988--22. 
See Ai.,. Clifton v. FEii '4'0. 96-1812 (1" Cir. J u n e  6.  1937) (1997 W L  292'105). 

Rarely is the conneL?,,or'i behveen a campaic;n contchAion and a vote on a 
critical issut3 so blatantly linked as occcrred i:i this case. !n  this case, the quid 
pro quowas clear and it is clear :hat it was  at least cmmunicated by Senator 
McConneil. the Chairman of the National Republican Seiiatorial Committee, io 
his col!i?agues jus t  before a cnicial vote: V o k  for the tobacco indusrry and the 
tobacco industry will advertise tc ndp you during the upmming election. 

it is ?he combination of the siated goal of the ads (to support and defend 
senators who voted with it in the upcoming ekction) and the mordination and/or 
cooperation between tne tobac::o industry and the senators regarding the 
expenditures ieflecied in the promised ad campaign during the upcoming 
election that constitute5 3 serious violation of the election laws. 

The facts IJpofl which this camplaint are based are contairied in several  
rzputable recent media r-egorts 2nd not upon the persona! knowiedue or the 
complainant becz-se the tobacco industry's promises were made and 
communicaced in secret behind dosed doors. For example: 

0 'The  %Mi Street Journal reported on June 25, 19%: 

:he day the Senate killed comprehensive tobacro legislation, Ser!. 
Mich McConnell stood up ai a c loseddoor  meeting of Republiczin 
senators io deliver the good news: I he iobacc:: industry would mount a 
television zd campaign to support ihose who %voted to knock off t he  bill. 
Such ads, Mr. McConnel! says now, 'WOW generzily be helpful to peopie 
' ~ h o  decided $2 ki!l this bill as  ii big tar: increase on wofCting Amerkans. '  
The Kentucky F?epubiican. chairnizn of the Senaie GOP cavipaign 
cornrnittw, FlayEd a prominent role ii'i the bill's demise iast week, his 
col!eagues say. advising Senate Majwity Leader Trent Lort of Mississippi 
that he cot~ld iriimiriate the  measure without fear of voter reprisa! . . . And 
i h e  iilbaccs industiy's $40 miilion ad csmpaian against the bill helped 
ixnvinc; members :hat public opinion could be saayed on the issue. . . . 
Republicans and industry ads will paint t h e  issue as whether ~ c j t e r s  favor 
'raisir.g taxes i.c enrich tr-ial lawyer,' he says.' 

- 



. .  

" I C  t he  end. it vias McC~rinell who vias most persuasive. tic. told i..m ttii?; 
things h a ?  changed sirice the process had begun in April. i-!k Senate 
candidates we.-e safe; in tight Se:-izte races, such 3s North Cariltina afi::i 
Ken:ucky. defending tobacco wcuid help riicre than huit. &sides, 
ii.lcC:onne!l argJed, the indi.:stry was pr::nising to run ads on behalf of 
GOP Senators lo defend them against charges Lhai they'd killed the biii. 

.. 

LV i lkm Novel li 
President 

"One tobacco ,d!y said the indilsir; assured Republican 
lawnakers the companiiis are wiiiing to spend more money 
on ads bet>.v/er--n riow and eizctiori day to continue its anti- 
tax, anti-Dis gcvErnnient mesage." 

The five tobacco corripariies named in this comp!aint are the five ccmpanies ivho 
sponsored the %C miiilion campaign apir;s:: S. 1475 Over the last several 
months and  presuraably are the companies to whom Senator hlcConne!l referred 
when he spoke of ;he promised advertising campaign in support of cmdida te s  
wno vot& against c!oture in order t.o defeai :his bili. 

'Therefore, we request that the FEC fuiii.; and prcimpthj invcsiigate this matter and 
put an end  to the i!h;zI 'expenditures" by the tobacco industry on behalf of those 
senators  ha voted q a n s  cloture on S.1/+15. 

Matxhew L.  Myers 
txecutive V i e  President and 

Generai Counsel 

3 
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Z'mhiyron Post Sro,y?hier 
I-- ----- 

When it wanted ':o nix Can- 
; gress's laudrnxk an&tobacco biiI, 
1 t!!e tobacco idustry opened iis 

checkkaol: and Lmmd MG mil- 
' iioa worth of advertising &at 

w n e d  againinst &e ititmsive reach 
; ni 'Jig government 
i No the industry ti& provides 
/ he&i ins cam^ to 160 udion 
' Americas is p lnn i l y :  its o 'm ad 

blitz tlut d sia2ari.y ap& io 
voters' disclain of fde id  btrusicn. 
The esoiort comes at a tirue when 
Dernocnh a d  Repcb!ims GP 
lining up khiud  propcak in Con- 
gress that would f o r e  broad 
changes on health mintenace 

managedare mnipani& : 
Among the reioms being con- 

sidered zre reyuements 
:GJGs allow gatients to i e ~  the 
physicians of their choice, that 
patients h allowed to,$ur FiM'3s 
fur c\ieii w e  decisions a d  allow- 
ing patients to appeal cimid cf care 
and 0 t h  EM0 d&ioos to an 
independex d ~ d  party. . . 

This week. op the m e  day thit 
a GGP task force I d  by Rep. J. 
Dennis Eastert OJL) prop& 
nanaged-ciie- refotin, the h e n -  
car, .Asxiatinn oi Irlealtb Plans 
(&ND) kw tcievkioa 
ads in the Washkgton. D.C., rc. 

SeCee.AD BLI?Z,A4. Cot. I 
__ - 
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